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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

       Criminal Revision No. 27 (2) of 2014

1) Sri Umesh  Borah

     S/o. Lt.  Mahendra  Nath  Borah,

      R/o.  Nagaon,  Morikolong,

                          P.S. Nagaon,             

                          District- Nagaon (Assam), 
 

                          Present address:

      Tinsukia  Police  Station  Campus

                         .....................................Petitioner

      -Versus-
   
        1)    STATE OF ASSAM   

                         Represented  by  the  Public  Prosecutor, Tinsukia.

                   2)   Smt.  Kaveri  Deka  Saikia,

                         W/o. Sri  Mahendra Saikia,

                         R/O. Hukanpukhuri,

                         P.S & District - Tinsukia,  Assam.

                                                 ……………………………….Respondents

Appearance :-

 Sri B. Mishra

 Advocate..............................................For the Petitioner

                     Sri N. Prasad.

                     Advocate.......................For the Respondent no. 2. 
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                   Date of Argument      : 03.02.18.  

         Date of Judgment      : 17.02.2018

J U D G M E N T

1.       The  instant  revision  has  been  emerged  against  the

impugned order dated 20.05.14 and  22.05.2014 passed by the Ld.

CJM and J.M.F.C, Md. N.A  Laskar, Tinsukia respectively in C.R case

no. 52c/2014.  

2.       Being  highly   aggrieved   and   dissatisfied  with   the

impugned   orders,  the  revision   petitioner,   namely,  Sri  Umesh

Borah, among  other  things   has drawn the attention to set  aside

the  impugned   orders  dated  20.05.14  and   22.05.2014   on  the

following among  other grounds (a) For that the trial  court  failed to

take  into consideration  the  true  spirit  of  the  provision  of law

and  wrongly applied  the  power  and  passed  the  impugned order

which  is  liable to  be  set  aside.(b)For  that  the  Ld. Lower Court

did  not  go into the depth  of  the  contents  of  the  case  and the

law  governing the matter  of  dispute. (c) For  that  the  Ld. Lower

Court,  registered the complaint  as  a  state  C.R  without reflecting

any  ground whatsoever to  proceed  with  the  complaint and  to

get  it  registered  as  State C.R.  (d) For  that  the  Ld. Lower  Court

before  taking  cognizance even did  not take  trouble to  call  for

any  detail  enquiry  report from  the  concerned  Police Stations viz.

Tinsukia  &   Margherita   nor  even   did   not   bother   to  issue

directions  to  the  high  officials  of District  Police  to  have  probe

into  the  matter.(e) For  that  the case  record or the  order  sheet

of  the  learned  lower  court nowhere reflects  about the presence

of  Sri Mahendra Saikia before the Court to  depose  on  oath  and

nor   the   complainant  herself   has   stated   anywhere   in   her

statement about Sri  Mahendra  Saikia to  be  her  witness  in  the
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complaint, as  such  the  recording  of  the  statement  of   Sri

Mahendra Saikia by  the  Learned lower  court is  totally  illegal  by

keeping  the  procedure  of  law  on  the  roof  of  the  building. (f)

For  that  the  Ld. Lower  Court has  committed  gross  error  by  not

taking  into  account  about  the  contradiction,  exaggeration  of

the   statements   and   complaint   made   by   the   present

complainant of  this  case  as  such  the  cognizance  is  bad in   law.

(g) For  that  the  complaint  filed  by  the  complainant  is  delayed

by  four  days since  the  last  day of  occurrence  as  mentioned but

the  said  delay  remained  unexplained  either  in  the  complaint or

in  then statement  deposed  before  the  court nor  the  Lower

Court  took  the  trouble  to  enquire  about  the  same  before

proceeding   against   a   responsible   police   officer   of   the

Government. (h) For  that  the statement of  both  the  witnesses  is

contradictory   in   itself   upon  the  main   point   of   allegation

attracting   section  384  IPC  about   the   amount   of   money

demanded by  the  accused as  alleged. The  complainant states

about  the  demanding of  Rs. 5,000.00(five  thousand) while  the

other  witness  states  about  the  demand  of  Rs. 10,000.00(Ten

thousand) only  as  such  the  whole of  the  complaint lost  its

credibility  and  the  cognizance  taken  based  upon  the  statement

is imaginary, illegal  and  bad in-law.  (i)  For  that  the Ld. Lower

court wrongly  took  cognizance  under  section  342,348, 384 IPC

since  the  statement deposed  in  this  case  does  not  contain  any

material  of  confinement by  the  accused petitioner or  attempt  to

confessed  forcefully. The  learned  lower  court ought  to  have

applied its  mind  to  the  words  stated  in  the  statement which

clearly  does  not bring  any  proper  allegation against  the  present

accused   nor   any   prima   facie   case   is   found  under   the

provisions.(j) For  that  the  complaint  lodged  and  statement

recorded  makes its  crystal  clear that  the  present complaint  is

lodged  to  save  the  skin of veteran  accused  Md. Ziauddin,  who

was arrested  in connection with  kidnapping  and  also  thereafter
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he  flew  away from  the  police custody as  such  the  Learned

lower  court  should  not  have proceed to  take  cognizance in  a

mechanical  manner and  should  have applied  its  mind  to  the

circumstances  leading  to  such  complaint  which may  hamper

the  investigation of  the  corresponding criminal  cases  pending for

investigation against  the  criminals.  (k)  For  that  the impugned

order  dated  20/05/14  passed  by  learned  C.J.M  Tinsukia  does

not  reflect  the ground  of  prima  facie material found  by  him  to

take  cognizance  in  this  case. The  order  must  have  elaborated

the  kind  of  material  and  grounds  of  cognizance  in  the  order

sheet.(l) For  that  the impugned  order  dated  22/05/14 reflects

that  the  offence  U/s. 384 IPC is  non-bailable  and  the  accused  is

a  working police  office of  District,  as  such  the  summon  will  not

serve  the  purpose  to  procure  the  attendance  of  the  accused

does  not  hold  water  and  somewhere  and other, the  present

petitioner  apprehends  about  him  being  put  behind   the  bar

upon  his appearance by rejection of  his  bail  prayer. (m) For  that

the ld.  Lower court failed  to  appreciate  the  provision  of  Section

204(2)  Cr.P.C  which  speaks  about  the  mandatory provision of

filing  of  list  of  prosecution  witness  before  issuance  of  summon

or  warrant  under  Sec. 204(1) Cr.P.C. (n)  For  that  the Learned

Magistrate has  exceeded  his power  conferred  upon  him  by  the

law  of  the  land. (o) For  that  the Learned  Magistrate was  duty

bound  and  ought  to   have  seen  the  other   related  cases

regarding  the  matter   before  holding  any  such   view  and

directions  as  mentioned in  the  said  impugned order. (p) For  that

the petitioner craves  leave  of  the  Hon'ble Court  to  place  other

grounds  for  setting  aside  the  impugned  order  at  the  time  of

final  hearing  of  the  revision.

3.       The Opposite Party has contested the revision petition by

appearing  in  the  instant  case. I  have  heard   the  arguments

advanced  by   the learned counsels of both the parties and also

deciphered  the  materials  on  record,  especially  the  C.R  case  no.
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52c/2014 for an appropriate conclusion of the instant revision.

Discussion, Decision & Reason thereof:

4.           Before I hold my opinion about the revision petition I am of

the view that it would be prudent and judicious if I would go through

the impugned orders. The orders are reproduced as follows:-

                Date : 20.05.14

"A   complaint   received   from  one   Smt.

Kaveri   Deka  alleging  serious   offence  of

extortion   of   Rs.  10,000/-  and  wrongful

confinement  in  police  lock   up   in   the

disguise  of   interrogation  to  her   in   the

police station.  Thus, I  feel it  necessary  and

expedient  to  enquire  into the  matter  for

the   interest  of   justice   before  proceeding

taking  legal  action. 

Let the  complaint  be  registered  as  State

C.R to  proceed  further”. 

                                           Sd/-

                                Chief  Judicial Magistrate, 

                      Tinsukia                  

  

“Later  on,  complainant  Smt. Kaberi  Deka

and  Sri  Mohendra  Saikia  are  present. They

are  examined  on  oath  under  section  200

Cr.P.C. Having  prima  facie materials  of  the

offences  under   sections   342/348/384  of

Indian   Penal  Code,   1860,   against   the

accused  Umesh  Borah,  S.I  of  Police, the

cognizance  is  taken  thereof.

            Let the  case  be  transferred  to JMFC

Sri  N.A  Laskar  for  disposal.
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     Copy  of  this  order  may  be  transmitted

to  the  Superintendent  of  Police,  Tinsukia

and  Officer  in-charge  of  concerned Police

station  for  information”.

                                            Sd/-
                                Chief  Judicial Magistrate, 

                      Tinsukia                  
  

              Date : 22.05.2014 

      “Case  record  received  on  transfer  for

disposal.

        It  appears  that  the  Cognizance  of  the

offences  U/s. 342/348/384 I.P.C has  already

been   taken   in  this   case   against   the

accused. The offence U/s. 384 I.P.C is  non-

bailable and  the  accused  is   a   working

police officer  of  this  district. The  issue  of

summons  will  not  serve  the  purpose  to

procure  the  attendance  of  the  accused

and  hence  this  court  satisfied  to  issue

B/W/A of  Rs. 5,000/- against  accused. 

          B/A  is  to  take  steps.

          Fix  31/05/2014 for  app”. 

                                                Sd/-
                                         Judicial Magistrate, 

                   1st Class, Tinsukia
  

5.             With regard to the revision petition it appears that the main

contention of the petitioner is that in C.R case no. 52c/2014 Ld. CJM,

Tinsukia has taken cognizance against the accused revision petitioner

vide  order  dated  20-5-14  and  basing  upon  that  order  on  22.05.14

B/W/A of Rs. 5000/- was issued against the revision petitioner by the

Ld. JMFC, Tinsukia. Hence prays to set aside the said impugned orders.
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6.         In  reply  Ld.   Counsel   for   the  opposite parties have

vehemently  objected  against  the  revision  petition  and  submits  that

there is no illegality in passing the impugned order dated 20-5-14 and

22.05.14 by the Ld. JMFC, Tinsukia.

   
7.           Upon  hearing both sides I have gone through the material

evidence  on  record.  Ld.  Counsel  for  the  revision  petitioner  has

submitted that that  the  Ld. Lower  Court before  taking  cognizance

even did  not take  trouble to  call  for any  detail  enquiry  report from

the  concerned  Police Stations viz. Tinsukia &  Margherita  nor even

did  not  bother  to issue directions  to  the  high  officials  of District

Police  to  have  probe  into  the  matter. 

8.             In  this  regard it reveals from the material on record  and

the order dated 20-05-14 passed by the Ld. CJM Tinsukia that the Ld.

CJM  Tinsukia  has  enquired  the  matter  and  after  examining  the

complainant and one witness and on getting the Prima facie material

took cognizance and later on the case was transferred to the Ld. JMFC

for trial. From the above material it is crystal clear that the Ld. CJM

Tinsukia did not call for any report from the concerned police station. 

9.            Now the question arises that whether the calling for report

from the concerned police station was necessary to take cognizance in

the instant case? Upon perusal of the order dated 20-5-14 it is crystal

clear that the Ld. CJM Tinsukia had taken cognizance after enquiry. It is

revealed  from  the  statement  of  the  complainant  and  the  witness

examined that the complainant has succeeded to prove prima facie

case against the accused revision petitioner. As the Ld. CJM Tinsukia

had satisfied by the evidence produced before him by the complainant

he had taken cognizance of the case. Apart from this there is no hard

and fast rule that a court should call for a report from police before

taking cognizance of a case. Hence there was no illegality in not calling

any enquiry report from the concerned police station. In view of above
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discussion I hereby reject the point of the revision petitioner.

10.         With regard to the objection to the examination of witness

Mohendra Saikia I am of the view that a complainant can produce any

witness before the court to prove his or her case upon which he or she

can rely. The Ld. CJM Tinsukia after examining the complainant and the

witness Mohendra Saikia took cognizance of the case as found to be

reliable  and believable.  Hence I  have found no suspicion about  the

examination of the concerned witness. The revision petitioner if he has

any doubt about the concerned witness he would get the opportunity

to cross-examine the witnesses about his reliability and authenticity.

Hence this point of the revision petitioner is rejected herewith. 

11.          With  regard  to  the  delay  point in lodging the complaint I

would like to give no comment as the revision petitioner can agitate

about this point before the Ld. Court below at the time of trial. 

12.          With  regard to the list of witnesses the revision petitioner

could not  prove that  the complainant has prayed to adduce further

witnesses. As there is two witnesses have already been examined by

the Ld. Court below I am of the considered opinion that further witness

list is not required U/S 204 (1) CR.P.C. If any witnesses is required to be

examined by the complainant it is the Ld. Court below to decide the

matter in accordance with law. Hence I have found no illegality in the

instant complaint case as alleged by the revision petitioner.

13.           So far the objection about the issuance of the B.W.A of Rs.

5000/- against the revision petitioner is concerned I have gone through

the order dated 22.05.14 passed by the Ld. JMFC, Tinsukia in C.R case

no. 52c/2014 and found as follows-“ The offence U/s. 384 I.P.C is  non-

bailable and  the  accused  is  a  working  police officer  of  this  district.

The  issue  of  summons  will  not  serve  the  purpose  to  procure  the

attendance  of  the  accused  and  hence  this  court  satisfied  to  issue

B/W/A of  Rs. 5,000/- against  accused’’. From the order it reveals that
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the B/W/A was issued as the offence was non-bailable and the accused

is a working police officer of this district. But before the issuance of

B/W/A the Ld. Court below should have taken into account whether the

accused  would  respect  the  summons  of  not?  Before  issuance  of

summons it  should not presume that he accused would disobey the

summons or avoid the summons. At the first instance the summons

should  have  been  issued  by  the  Ld.  Court  below.  The  purpose  of

issuance of summons is to get the appearance of the accused in the

court on the date fixed. If the accused willfully disobey the summons

and not appeared before the court concerned then the B/W/A or W/A

should be issued in accordance with the gravity of the offence. 

14.           Here the accused revision petitioner is a Govt. Servant and

that too a police officer of the district and hence it can be presumed

that  there  is  no  chance  of  absconding  by  the  accused  revision

petitioner and will obey the summons of the court. Hence I am of the

considered  view that  the  Ld.  Court  below has  committed  error  and

illegality  in  issuing  the  B/W/A  of  Rs.  5000/-  against  the  revision

petitioner at the very first instance. 

15.            In view of the above discussion and reasons thereof and as

there is  illegality, irregularity and impropriety in passing the order of

issuance  of  B/W/A of  Rs.  5000/-  I  am of  the  view that  it  would  be

prudent to interfere partially with the order dated 22.05.14 passed by

the Ld. JMFC, Tinsukia in C.R case no. 52c/2014. 

O R D E R

16.              In  the  light  of   the   above   discussion  and  considering

all facts  and  circumstances  I am not inclined to interfere with the

order  dated  20-05-14  passed  by  learned  Chief  Judicial  Magistrate,

Tinsukia. 
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17.             But   partially   interfered  with  the  order  dated  22-5-14

passed by the Ld.  JMFC, Tinsukia in C.R case no. 52c/14.  As such, the

impugned  order  of  issuance  of  BWA  of  Rs.  5000/-   against  the

accused/petitioner is hereby suspended for a period of 10 (ten) days,

and the accused/petitioner is directed to appear  before the trial Court,

and  apply  for  bail,  who shall  consider  the  same and pass  order  in

accordance with law.

18.           Send    back    the   original  Case   Record  being  C.R case

no. 52c/14 along with a copy of this  order to  the  JMFC, Tinsukia.

19.      As  the  parties  are  represented  by  their  ld.  Counsels  the

parties  are  directed  to  appear   before   the   court   of  Ld.

J.M.F.C,  Tinsukia on  27.2.18. Upon appearance or non appearance

on the fixed date Ld. JMFC, Tinsukia shall be at liberty to pass the order

in accordance with law. 

20.         Thus the Revision Petition is disposed of herewith on contest

without any cost.

21.      Given under my hand and seal of this Court on the 17th day

of February, 2017.

 

      Dictated and corrected by me

                

        (A. Hakim)                               (A. Hakim)
Addl. Sessions Judge-2                                  Addl. Sessions Judge-2

(FTC), Tinsukia.                                                   (FTC), Tinsukia.

Transcribed  by:

(P.D  Phukan.)

       

 


